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CyaebHbl NpeLeAeHT B aHI1I0CaKCOHCKOW cucTemMe npaBa m
cyAaebHasa npakTKa B pOMaHO-repMaHCKON cucteme npaBa

Ha cerofHAWHWA AeHb WCTOYHWMKaMK Mnpasa
B Pecnybavku KazaxctaH sBastoTcs oblienpw-
3HaHHblE NPUHLMMNBI U HOPMbI MEXAYHapPOAHOro
NpaBa, KOHCTUTYLIMOHHbIE 3aKOHbI, 3aKOHbI, MOA-
3aKOHHble HOPMaTWBHble aKTbl, [locTaHOBAEHWA
MpaButenbctea, Ykasbl [lpesngeHta v Apyrue
HOPMaTUBHO MpaBoOBble akThbl. JaHHbIA NepeyeHb
He BkJtOYaeT B cebs cyaebHbIM MpeledeHT, Tak
Kak OH MPUMEHSAETCH B CTpaHax C aHrNo-CakCoH-
CKOW CUCTEMOW NpaBa, Torja Kak npaBoBas cucTe-
Ma Pecnybamkn KasaxctaH OTHOCKUTCS K pOMaHo-
repMaHckow cucteme npasa.

Mpexae Yyem rosopuTb O MPUMEHEHUN TaKoM
dbopMbl Npasa, HY>XHO NOHATb, YTO NpeacTaBadeT
coboli cyaebHbIN NpeLeseHT.

CynebHbli  npeueseHT  (naT.  precedens,
precedevtis — naywmii Bnepeaun, NpeiwecTByto-
L) - 3TO pelueHne cyaa (Apyroro rocyAapcreeH-
HOro opraHa) Mo KOHKPETHOMY Aeny, obszaTesb-
HOe NpW peLleHnn aHaNornYHbIX Jen B nocheayto-
LeM 3TUM Xe CyAOM JMbBO cyaaMu, paBHbIMU UK
HUXECTOALLMMMU NO OTHOLLEHUIO K HEMY.

Mpwv NpusHaHWKn cyaebHoro npeuegeHTa pop-
MOW npaBa CyAeOHbIM OpraHam Jaetcs MnpaBo-
TBOpUEecKkas QYHKLUMA, OHW Noay4valoT BO3MOX-
HOCTb CO3/aBaTb HOBble HOpPMbI Npasa [1].

OfHWM M3 caMbIX U3BECTHbIX CyAebHbIX NpeLie-
neHToB B CLUA aBnsgetcsa geno Mapbepu npotus
M3AMCOHa, MONOXMBLUEE Hayano pacnpocTpa-
HeHuo KomneTeHuuu BepxosHoro cysa CLUA Ha
OCYLLIECTB/IEHNE CYAeBHOro KOHTPOAS pPeLleHWiA
3aKOHOZAAaTEeNbHOW, UCMOMHUTENBHOW U CynebHOM
BAacTu. o 3ToMy Aeny CyA BNepBble NpusHan B
CLWA napnamMeHTCKUIM 3aKOH HECOOTBETCTBYIOLLMM
KoHcTuTyumm, 1 Takum obpasom cosgan npeue-
AEeHT AN OyAylmMx NoAobHbIX pelleHwid. Cneg-
CTBMEM 3TOrO pelleHns fBuaacb peanusaung Ha
NpakTUke MpUHUMNE CAepXeK W MpOoTMBOBECOB,
B pamkax Kotoporo BepxoBHblin Cya Men npaso
paccmaTpuBaTh 3akoHogaTebHble akTbl KoHrpec-
ca Ha npeAMeT cooTBeTCTBUSA KOHCTUTYLIMK U faxe
aHHYNIMPOBAaTb 3TW 3aKOHbI, ECIN OHW NPOTUBOpPE-
YWAW OCHOBHOMY 3aKOHY.

B Pecnybanke KasaxcraH, kak u B POCCUIACKOV
depepaumn, cyaebHbIN NpeLeeHT He ABAfeTcs
NCTOYHMKOM MpaBa, B 3TUX CTpaHax cCyliecTsyeT
Takas popma MpaBa, Kak cyAebHas npakTuka.

CyaebHas MpakTuka - 3TO Ta CTOpOHa Mpwu-

MeHeHWs NpaBOBbIX HOPM, KOTopas cBf3aHa C
obpa3oBaHWeM B MpoLEecce 3TOTO MPUMEHEHWS
Kakoro-ambo ycTosaBLIerocs NoaoXeHUs, KOHKpe-
TU3MPYIOLLLEro NPaBOBYHO HOPMY, COBOKYMHOCTb
aHaNOTNYHbIX PeLleHWri Mo aHaNorMYHbIM genam,
cBoeobpasHad ¢dopma NpaBONPUMEHUTENBHOW
feaTenbHOCT.

fl cuuTato, cyllecTByeT OLIMOOYHOE MHEHWe,
YTO CyAebHbIN NpeLleAeHT U cyaebHoe NpakTuka —
3TO OfHO U TOXe.

B 3akoHe Pecnybaukun KazaxctaH ot 24 mapTa
1998 roga N2 213-I «O HopMaTUBHbIX MPaBOBbIX
aktax» (CT. 3., n. 5): HOpMaTUBHbIE MOCTaHOBAEHMA
KoHctutyumorHHoro Coserta, BepxosHoro cyaa PK
n LleHTpancHOW u3bupaTensHol komuccun PK
NpAMO Ha3BaHbl HOPMAaTUBHbLIMW NPaBOBbIMU aK-
Tamm [2].

CyAebHbIM MpeLedeHT, Ha MOW B3rnaj, KOH-
KpeTHoe pelleHue CyAa, U 3TOMY PeLleHnto npu-
faeTca oblieobszaTesibHas cuaa, TO eCTb Cyaeb-
HOe pelleHMe KaK CaHKLMOHWPOBaHHbLIA rocy-
[AapcTBOM MpeLefeHT NopoXAaeT HOBYHO HOpPMY
NpaBa, obA3aTeNbHYIO AN UCMOAHEHMS.

[lenas BblBOA U3 NpUBeAEHHOVN Bbille NHbOP-
MaLWK, MHE KaXeTcs, YTO YTBEPXAEHUS MHOIUX
FOPWUCTOB, 4TO pelleHne [neHyma BepxoBHOro
cyfa - 37O MnpeLeseHT ocoboro pofa, HeBepHbI.
MocTaHOBAEHWME - 3TO HOPMAaTWBHbIVM MpPaBOBOW
aKT.

B pabote «<HopmaTMBHbIE MOCTaHOBNEHWA Bep-
XOBHOIO cyfia B CUCTEME UCTOYHWKOB npasa» Cy-
NerimeHoB M.K. roBopuT: «MHe KaxeTcsl, ecam 310
MOCTaHOBJ/IEHME, YCTaHaBANBAKOLLLEE HOBYHO HOp-
MYy ANS LWMPOKOro Kpyra AOAeR - 3TO HOpMaTuB-
HbIA NpaBOBOW akT. ECAM 3TO KOHKpeTHOoe pelue-
HWE MO KOHKPETHOMY Aefy - 3TO cyAebHbIV MpeLie-
[eHT. Ho 1 B TOM, U B ApYrom ciydae 370 UCTOUHUK
MpaBa, YCTaHaB/AMBalOWMIiA obLLeobssaTenbHoe
Npaswao noseAeHuns (T.e. HOpMY Npaga)...»

Mo-ApyroMy MOXHO cKasaTb, YTO HOPMaTWUB-
HOe nocTaHoB/eHWe BepxoBHOro cysa - 3To Hop-
MaTMBHbIA NPaBOBOW aKT, 8 HOPMaTUBHbIN NpaBo-
BOW aKT NopoxjaeT HOBble HOPMbI. JJaHHbIM HOp-
MaM HeODXOAMMBI PasbACHEHUS, a pasbsicHeHWe
HOBOW WU y>Ke CYLLeCTBYIOLLEN HOPMbI - 3TO HO-
Bas HopMa npasa.

Onpegenve NOHATUA «CYAEOHBIA MpeLeieHT»
N «cyaebHas npakTuka», PacCMOTPUM ApPYyrve He
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MeHee BaXkHble BOMpPOCkl: Heobxoaum nu cyned-
HbIl NpeLleAeHT Hallei cTpaHe? byaeT an B fanb-
HelilleM OH fBAATbCA UCTOYHMKOM MnpaBa B Kazax-
cTaHe?

focynapCTBO Kak MHOTOYPOBHEBBIA MHCTUTYT C
KaxXablM AHEM CTaHOBUTCS Hosiee CIOXKHOW cucte-
MOW. Mpobaembl, BO3HMKaIOLLME B MOANTUYECKON,
3KOHOMMUECKOW, CoLManbHol chepax, ofHa 3aKo-
HOoAaTeNbHas BNacTb PELUUTLHE CnocobHa.

BospactaeT cTpemseHMe B Ka3axCTaHCKOM
npaBe K NpU3HaHUIO CyAebHOW NpakTukK B dop-
Me CyAebHOro npeleseHTa Kak UCTOYHMKa Npaga.
BONbLIMHCTBO aBTOPOB  YTBEPXKAAIOT, UTO Takoe
Npu3HaHWe ByaeT cnocobCTBOBaTL PasBUTUIO Te-
OpWUM UCTOUHMKOB. Kpome Toro, oHo ByaeT Bnaro-
NPUATCTBOBAaTL BOCMOAHEHWIO NPOHENOB B MpaBe,
B HOPMaTMBHO-MPaBOBOM PeryiMpoBaHuUN.

MNpu3HaHWe npaBOTBOPYECKON GYHKLMM 3a
CyLaMW, B JanbHelleM MOXET cTaTh, NoTpebHo-
CTbIO COBPEMEHHOro rocyjapctea W obliecTsa.

NcTouHukn:

Cyabl, UMetoLL e BO3MOXHOCTb MPUHUMATL Mepbl
K ycTpaHeHWto Npo6enoB B AeNCTBYHOLLEM 3aKO-
HOAAaTe/IbCTBE B KOPOTKMIA CPOK, CMOTYT Hanbosnee
MOJIHO BbIMNOAHATb CBOWN QYHKLUM.

MpuHATME JaHHOW BO3MOXHOCTU 3a CyAamu
MOXET CnocobCcTBOBaThL 3PPEKTUBHOMY PasBUTULO
Ka3axCcTaHCKOro npaea W ObICTpOW aganTaumn cu-
CTeMbl 3aKOHOAATENBCTBA K MEHSAHOLLMMCS YCAOBU-
M XKW3HW obLecTBa W rocyapcTsa.

K ocHOBHOMY JOCTOMHCTBY CyAebHOro npeLe-
AeHTa OTHOCWTCA TO, YTO OH TMOOK W ANMHAMUYEH,
MOCKO/IbKY MPaBoONPUMEHUTENb CMocobeH Obl-
CTpee YN0BUTb U3MEHEHUSA, MPOUCXOASLLNE B XXN3-
HW, W OTPasuTb UX B PeLleHU KOHKPETHOro aena.
HepocTatkamu cyfebHoro npeueseHTa sBAAIOTCA
onpegeneHHbli cybbekTUBU3M MPW BO3HMKHOBE-
HWU, HEBO3MOXHOCTb MPUBECTU B CUCTEMY, CIOX-
HOCTb B MOWUCKe NpW NpuMeHeHuu [3].
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