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HNEHHOCTH 3AIIUTHI TPAXKIAHCKHUX ITIPAB B COBPEMEHHOM CUCTEME
ITPABA

Kakemxanos P.Y.
Anmamer Meneooscmenm Vuugepcumem, «FOpucnpyoenyuay, 4-xype, e.Anmamsi
Hayunviit pykogooumens: Mvinbaega H.B, k.10.H., Ooyenm xageoput «1 ocyoapcmeenHas u o6ujecmeenHas noaumuxa u
npago »

[IpaBo m rOCYZmapcTBO, KAaK JBAa TECHO CBSI3AHHBIX IPYT C APYTOM 3JIEMCHTA, NPOLILTH JOITHH IyTh,
COBEPIICHCTBYSCh W JONOJHSSI APYT JAPyra, HAYWHAA OT BO3ZHHKHOBCHHS TMEPBBIX OOIIECCTB M TOCYAAPCTB, 0
COBPEMEHHBIX ITPABOBBIX CHCTEM.

B PecmyOmmre Kasaxcran cormacHo cr. 12 KoHctHTYmmu mpasa m CBOOOZBI YCTIOBCKA MPHHAMICKAT BCCM
TFOIAM OT POXKACHHSL, NMPH3HAIOTCSA AOCOMFOTHBIMH M HEOTUY)KIACMBIMHE, OIPEIC/LIFOT COACPXKAHHC M IPHMCHCHHC
3aKOHOB M WHBIX HOPMATHBHBIX MPABOBBIX akTOB [1]. CtadmiapHOE pa3BHTHE 00INECCTBA H TOCYIAPCTBA BO3SMOYKHO, SCITH
JEHCTBHS BCEX TOCYJAPCTBCHHBIX OPraHOB HAMPABJICHBI HA PA3BHTHC YEJIOBEKA KaK IMYHOCTH, YCTAHOBJICHHC
VBO)KEHIS KO BCEM IIPaBaM M CBOOOAAM denoBeka. [ pakaaHe rocyAapcTB M IOPHIMYMECKHE JTHIA HMCIOT TPAsKIAHCKHIC
MPaBa M MOTYT PAcHOPsDKAThCS MMM, 3aIMUmias M peaxmsys ux. OJHAKO, peamu3ys TPAKIAHCKHE IPaBa, CyOBEKTHI
mpaBa HE JOJDKHBI HAPYIIATh IPAaBa M OXPAHACMBIC 3aKOHOM HHTEPECHI IPYTUX CyOBekTOB mpaBa. OOmagarens
HAPYHICHHOTO ITPaBa MOKET BOCHOJIB30BATHCS KOHKPETHBIM CIIOCOOOM 3aIIUTHI CBOETO MPaBa.

Cormacuo cr.9 I'K PK 3ammura rpaXxIaHCcKuX IPpaB OCYIIECTBILICTCA CYA0M, apOUTPAKEM IyTEM: ITPH3HAHUS
TIPaB;, BOCCTAHOBICHUS IOJIOKCHHUS, CYIIECTBOBABIICIO A0 HAPYIICHHA IPABa; MPECEUCHUSI ACHCTBUH, HAPYIIAFOIIUX
MPABO MM CO3JAFOINMX YIPO3Y €ro HAPYIICHWS, NMPHUCYKACHHSI K HCIOJNHCHHIO OOS3aHHOCTH B HATYPE, B3BICKAHMS
yOBITKOB, HCYCTOWKH, NPU3HAHUS OCHOPHMON CHCJIKM HCEACHCTBUTECIbHOW W TIPHMCHCHHS IIOCICIACTBHH ¢¢
HEACHCTBUTCILHOCTH, MPUMECHCHHUA MOCJACACTBHH HEACHCTBHUTECILHOCTH HHYTOKHOM COCIKH, KOMICHCAIUH
MOpPAIbHOTO BPENA;, HMPEKPANICHWS WM H3MCHCHHS NPABOOTHOUICHUH, NPH3HAHHA HCEACHCTBHUTCIHHBIM WM HE
MO/UICKAIUM NPUMCHCHMIO HE COOTBETCTBYIOIICTO 3aKOHOJATENBCTBY PecmyOmmku Kazaxcram akra oprana
TOCYJAPCTBCHHOTO YIPABJICHHS MM MECTHOTO IPEACTABHUTCIBHOTO JHOO MCIOJIHUTCIBHOTO OPraHa, B3BICKAHMS
mrpada € TOCYJZAPCTBEHHOTO OPraHa WM JODKHOCTHOTO IIMIA 32 BOCHPEIDITCTBOBAHHE TPAKIAHWHY WIH
FOPHIMYECKOMY JHIY B MPHOOPETCHUH MM OCYIICCTBJICHUM IPABa, 4 TAKKE MHBIME CIIOCOOAMH, HPEIyCMOTPEHHBIMHA
3aKoHOJaTeIbHBIME akTaMu PecmyOmukn Kazaxcran. [2] Creayer ormeTuts, uro mannas crathia [ K PK ykaseBaeT Ha
TO, YTO 3aliWTa TPAKIAHCKUX MPAB MOMXKET OCYIIECTBILITBCA HMHBIMH CIIOCOOAMH, IPEIYCMOTPECHHBIMHA
3aKOHOATEIbHBIMU akTamu PK, 4TO mOATBEp.maeT AEMOKPATHYHOCTh M CBOOOAY B HameH pecmyOmmke. Kaxabri
YENOBEK, HE3aBHCHMO OT MECTa CBOCTO POXKACHHUI, HMeeT mpaBocmocoOHOcTh. CormacHo KommeHrapmo x
I'paxxnarckomy Koaekcy PecryOmmkn Kazaxcran (O0mas yacTs):

CyOBCKTaMH TPAKAAHCKOTO TPABA WIH JIHOAMH 3aKOHOAATCAbCTBOM PK mpm3HArOTCH moau (HHAWBHIBI) H
HEKOTOPHIC HMX OPTaHM3AUWH (FOPHAMUCCKHC IHMIA, TOCYJAPCTBO, AAMHUHHUCTPATHBHO-TCPPHTOPHANBHBIC CIUHHUIIBI),
o0mamaromme 0COOBIM FOPHINICCKHM CBOHCTBOM — TPAXKTAHCKOH MPABOCYOBEKTHOCTHIO, T.€. CIOCOOHOCTHE) UMETh
TPa)KIAHCKHE TPaBa W 00A3aHHOCTH M OCYIICCTBILITh HX. OOIagaHue 3THM CBOMCTBOM M IPEBPAINACT WHIWNBHUIA WA
OPTAHH3AMUIO B CYOBCKT TPAKIAHCKOTO TpaBa. [IpH 3TOM Ka)KABIH YCTOBCK, BBICTYHACT JIH OH Kak rpakaanumH PK,
TPAXTAHHH JPYTOTO TOCYAAPCTBA WM JTHIO OC3 TPAKIAHCTBA, 00JANACT TPAKIAHCKOH MPAaBOCYOBCKTHOCTBHIO H,
CIICIOBATCILHO, IPH3HACTCS CYOBCKTOM TPaKIAHCKOTO TpaBa. [3] OgHako HEpa3yMHO MOJATAaTh, YTO JAHHBIC MPABa HE
HAPYOIAKOTCSI CO CTOPOHBI Apyrux Jjum. OOBEKTOM 3aIIWThl SBISIETCS HAPYIICHHOC WM OCIIOPEHHOC IIPABO
rpakaaHuHA. HapymieHwe 3TOr0 mpaBa CBS3aHO C JIMIICHHEM €ro 00JajaTessi BO3ZMOXKHOCTH OCYIIECTBHTD,
peamm30BaTh CBOE TPABO IOJHOCTHIO HIM 4YacTH4HO. OUEHb 4YacTO MPaBa TPAKIAH HAPYIIAOTCSH, M BO3HHUKACT
0OBEKTHUBHAS MOTPEOHOCTh, KOTOpAsl MOJPAa3yMEBAcT coOOil NMPHUMEHECHHE OIPEIACICHHBIX 3aKOHOJATEIECTBOM MEP
3a0IUTHL.

3ammTa TPAKAAHCKHUX IPAB - 3TO NMPEAYCMOTPESHHAS 3aKOHOM CHCTEMa MEp, HANPABICHHBIX HA TO, UTOOBI
o0ecTieYnTh HEMPHUKOCHOBEHHOCTD ITPABA, €r0 OCYIIECTBUMOCTD, BOCCTAHOBJICHHE B CIIyUAac HAPYIICHI U JIMKBUIALHIO
MOCTCACTBUM HapymeHud. [IpeaMeToM 3ammThl BBICTYNAIOT CYOBCKTHBHBIC TPAKAAHCKHE IIPABA W OXpPaHICMBIC
3aKOHOM HHTEpeChl. POPMON 3aIIUTHI TPAKIAHCKHUX MPAB SABIACTCH COBOKYIHOCTh ONMPEACICHHBIX MEPONPHATHH IO
3ammTe CyOBEKTHBHBIX IIPAaB M OXPAaHACMBIX 3aKOHOM HHTEpecoB. CyIIECTBYeT IOPHCAMKIHOHHAS M HE
FOPHCANKINOHHAA (OpMBI 3ammurhl npas. [lepBas (opmMa — ACATEIPHOCTD YHNOJTHOMOUCHHBIX OPTaHOB IO 3aIUTE
HAPYOICHHBIX MJIM OCIAPHBACMBIX CYOBCKTHBHBIX IIPaB TNPH OOPAIICHHH B TOCYJAPCTBEHHBIH Cyx H Jp.
HeropucauknuoHHAs — CaMOCTOSITEIbHBIE NEHCTBUS (DM3. M IOP. JIHI IO 3alIMTE TPAXKJAHCKUX MPAB, OCYIICCTBIBICMbIC
6e3 oOpamieHHsI B OpraHbl TOCYJAPCTBEHHOMN BIACTH WJIM OPTaHBI MECTHOTO CaMOyIpaBicHHA. (CHocoObl 3ammuThl —
3aKpEIICHHbIC 3aKOHOM MATEPHAIBHO-TIIPABOBBIC MEPHI TMPHUHYAHMTCIBHOTO XapaKTepa, C IIOMOINBI0 KOTOPBIX

MPOU3BOAUTCA BOCCTAHOBICHHE HAPYIICHHBIX IPAB H BO3ACHCTBUE HA MPABOHAPYIIUTEILAL. OrpoMHO€E 3HAYCHHE B
COBPEMCHHBIX TPAKAAHCKHX OTHOIICHUAX HUMEET NPHHIUN HEAOIMYCTHMOCTH MPOU3BOIBHOTO  BMEMIATEIBCTBA B
YACTHBIC gema. Tyr mpoABIAeTCA TAaKOM 3JICMEHT METOJA TPAKIAHCKOTO MPaBa, KAK ABTOHOMHA BOJH.

locynapcTeeHHBIC OpraHbl BIACTH HE BIPABC BMCHIMBATHCA B YACTHBIC JClIA CYOBEKTOB TPAKOAHCKOTO IIPaBa 3a
HCKIFOYUCHUEM CIy4acB WX HempaBoMouHoro mosemeHmi. Koncrurymms PK mpemycMaTtpuBaeT mpaBo KaKaoro Ha



HENPHKOCHOBCHHOCTh YACTHOW JKH3HM, JHMYHYI0 W CEMECHHYIO TalHy. 3Ta HOpPMA KOHKPETH3HUPYETCS B
OOIIETPAYKIAHCKOM 3aKOHOJATEIBCTBE U B CIIEIUAIBHOM 3aKOHOIATCILCTBE.

M.K. Cynetimenos, FO.I'. BacuH 0TME4aroT, 4TO «CYIIECCTBYIOIIHE CHOCOOBI M (POPMBI 3AIMUTHI TPAKIAHCKHUX
MPAaB MOKHO MPEACTABUTH, KAK ONMPEACICHHBIN KOMIUIEKC MEP, KOTOPBIC MPUMEHAIOTCA B CAy4adxX HAPYIICHUA HIH
OTPAHHYCHHSA PA3PCHICHHBIX 3aKOHOM CYOBCKTHBHBIX mpasy [4]. Jn1 momHON peanm3amuu TPaKIAHCKHX TMPaB,
CyOBCKTAM TIpaBa HY KHA CBOOOA M TAPAHTHSA ¢C 3AIHUTHL

Hamre rocyzapcTBo mpeaocTaBmio Ham, TpakgaHam PecmyOmukxu KasaxcraH, BRIOOP B OTHOIICHHH (DOPMBI
3amuThl TpaBa. B Pecydmmke Kazaxcran 4ea0BeK MOKET HMETh MOJATHUYCCKUC (MPABO YUACTBOBATH B MOJHTHUCCKOH
JKU3HH TOCYJApCTBA, TPAaBO mM30Mpars W OBITh H30PAHHBIMH B OPTraHbl TOCYJAPCTBCHHOM BIACTH M MECTHOTO
CaMOYIIPABJICHIS), COMHMATbHBIC (TIPABO MOJIYYATh IEHCHIO M0 WHBAIWIHOCTH, JOCTHKCHUH NMECHCHOHHOTO BO3pAcTa H
Ip.), PKOHOMHYCCKHC TMpaBa (NMPAaBO HACTHOH COOCTBCHHOCTH, CBOOOJA MPCANMPHHUMATCIBCKOM ACATCIBHOCTH,
TPYAOBBIC MPaBa W AP.), KOTOPBIC HAXOMATCS MOJ 3aIUTOM mpaBa u rocyxapctsa. CormacHo 3akoHOmATensCcTBY PK,
KX BIPABE 3aIIHUINATH CBOW IIPaBa M CBOOOABI BCEMH CIOCOOAMM, HE 3aNPCHICHHBIMH 3aKOHOM. PecmyOimka
Kazaxcran Ttaxke mozabormiach O BbIOOpPE ()OPMBI 3aIIWTHI NPaBa, HAmpuMeEp, OOpamieHWe K HOTApHYyCy, WA
pa3OupaTensCTBO ENa B CyAC, KaK TOCYTApCTBEHHOM, TaK M B ApOUTPA’KHOM, HUTO JEJACT 3aAIMUTY HAPYIICHHBIX IPaB
Oonee yIoOHOH A TPaKIaH, a CaMy MPOUCAYPY 3AIUTHI 00ICe THOKOM.

CBoOoaa — 3TO HE3aMEHUMBIH HHYCM 3JIEMEHT, KOTOPBIH HEOOXOJUM ULl PAcIBETa KaK rOCyJapcTBa, Tak H
yenopeka. CerogHs MOOM CTanw 3a0bIBaTh LCHHOCTH CBOOOBL, KOTOPYIO HEIOBEK, KAaK TPAKIAHWH TOCYAApCTBA,
3aBoeBai ¢ 0oxpmmM TpyaoM. Ceromss, KaXKIbplii YeIOBEK HAa 3eMIle MMPHOOPETACT TaKWE IMPaBa Kak IPABO HA KH3Hb,
cB00OY, PABEHCTBO, JOCTOMHCTBO JTMYHOCTH, C CAMOTO POXKACHHS, M 3TH MPABa TAPAHTHPOBAHBI €My ME)KAYHAPOIHBIM
npaBOM, KOHBCHUWAMH, 3dKOHAMH W HWHBIMH MHOTOYHCJICHHBIMH HOPMATHBHO-NMPABOBBIMH JdKTAMH. Fpa;w:[aHaM
PecnyOmku Kazaxcran rapanTupyeTcs 3amuTa OT JFOOBIX MOCATATEIBCTB HA JKU3Hb, 370POBbE, THIHYI0 OC30IIaCHOCTb.

Omnako, Tak OBIIO HE BCETAa, M ICHHOCTh CBOOOMBL, B PA3HBIC BPEMCHHBIC PAMKH PA3BUTHSA IPaBa H
TOCYApCTBA, HE BOCTIPHHMMAJACH KAK HEYTO MPHUCYINEE M HEOOXOAUMOE KAKIOMY UCIOBEKY. YOHIICTBO HEIOBEKA H
paOCTBO, BCICACTBHE BCIACHWS 3aXBATHHYCCKHX BOWH, C PA3NMYHBIMH OTPAHMUYCHISIMH IIPaB W CBOOOIBI, OBLIO
HEOTHEMIIEMOH HacThl0 Hamrero mupa. [IpaBa Ha >Ku3HB, CBOOOAY W PABEHCTBO BCEX IEPEA 3aKOHOM JWHOO
HTHOPHPOBAHCH, THOO BOBCC OTCYTCTBOBajaHM. (CCrOmHSA, MBI JKHBEM B CBOOOJHBIX, CYBSPCHHBIX H HC3AaBHCHMBIX
rocygapcreax. Hes3aBHCHMO OT CHCTEMBI HpaBa, THOAM MOIYT PACCUHMTBIBATH HA 3AIUTYy CBOHMX HAPYIICHHBIX
HHTEPECOB, CBOOOJ M MpaB, KaK MEKIYHAPOJHBIM IIPABOM, TAK M 3aKOHOJATEILCTBOM TOCYJAPCTB, I'Pa’kAaHAMH
KOTOPBIX, OHH ABJLAFOTCA. CGFOI[H}I, CIyCTs COTHH JICT CTAHOBJICHHA IIPABA, KAKWUM MBI €TO BHOUM ceﬁqac, TPYAHO
MPEACTABHUTD, YTO HAINM IPEIKH, HE 00IATaIH TEM, YTO HMECEM MBI OnHako, Kako#l OBl CHCTEMA TpaBa HE
OblL1a, 3aMIMIIEHHbIC 3aKOHOM TIPABa M CBOOOIBI HAPYIIAIOTCS M CETOMHSA. JIeMOKpaTHs, pa3BUBAOINANLCS | IO CCH /ICHD,
OKazanack Hambosiee OIArompuATHOH Al oOmecTsa. MicTopus MOMHHUT BpeMsI paciBeTa >KECTOKOCTH, yKaca M Xaoca,
KOTAa, Ka3aJoch ObI, OOBIMHBIC, TPAKAAHCKHX IIPaBa, IPHCYIIME BCEM JIOIASIM, HTHOPHUPOBATWCH MM BOBCE
OTCYTCTBOBANH. [IpOIIIH COTHH JICT, COMPOBOKIACMBIC OOPHOOH JIOACH ¢ OCCIOMATHBIME PSKUMAMH MOHAPXHH H
JUKTATYpP 34 OOJNIQJAHWE W 3aIIUTY CBOWMX TPAKIAHCKHUX IIPAB, NMPEKAC YE€M B OOINCCTBE MPOW3OILIH KAPAMHAIBHbIC
H3MCHCHUSL.

B 21 Beke moam MMCIOT TAPAHTHPOBAHHBIC TPAKTAHCKHC MpaBa W CBOOOAY, HC3ABHCHMO OT TOJIOKCHHSA B
0O0IIeCTBE, CTATyCE, HAIMOHATHLHOCTH, PEJMIHH M HHBIX (DAKTOPOB, a TAKKE MOTYT PACCUMTHIBATH HA 3AIIUTY CBOUX
HHTCPCCOB W MpPaB. 3AIMUTA TPAKJAHCKHX TPaB, ¢¢ (OPMBI M CHOCOOBI, PA3BHBAIOTCA M COBCPIICHCTBYIOTCSA, HC
OCTaHABIMBAYICHh HU HA CeKyHIy. PecmyOimka Ka3axcraH, 32 KOPOTKHH IMPOMEKYTOK BPEMEHH CBOCTO CYINCCTBOBAHM,
co3Jana CHUCTEMY MpaBa, B KOTOPOH BCEM €€ TpakKJaHAM TapaHTHPYIOTCS 3AIUTA WX 3aKOHHBIX IIPaB, CBOOOJ H
HHTEPECOB, CO37aB TAKMM O00pPa30M 3aKOHOJATEIBCTBO, NMPHEMICMOC UII €€ TPAKAAH, IPH 3TOM, OCHOBBIBASICH HA
MIPUHIMIIAX ACMOKpAaTHH M cBOOOIBI. Bce moaum Ha 3emue, JOJDKHBI MMOMHHTH, KAKOW NEHOM HaM Janmack cBoOOaa w
npaBO, KAKAUM MbI €TI0 BHIHUM ceﬁqac, W NMOHHMATh BCH) BAXKHOCTH H LCHHOCTH CYIICCTBOBAHUA CHCTCMBI 3aIIUTBI
TPKTAHCKUX TIPAB W CBOOOJ, NMPHHHMAS BCC YCHIMS UL COBCPIICHCTBOBAHMS WM PA3BHUTHA IPABOBOH CHCTEMBI, OT
KOTOPOH 3aBHCHT Hamie Oyayimee.
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